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of the evidence in any other way than by the exercise of their best 
reason on all the facts of the case. 

If a person of sound mind, in the presence of three witnesses, 
has executed according to law a will of his property, it ought not 
to be set aside by a jury unless all the facts have created a pre- 
ponderant belief in their minds that the will was induced by 
fraud or undue influence; and any rule of law by which their 
judgment is to be controlled by a presumption defined by the court 
ought to be limited to cases clearly of a suspicious and reprehen- 
sible character. 

E. P. 

THE USE OF THE QUO WARRANTO. 

The ordinary use of the information in the nature of quo 
warranto or its statutory substitute, for many of the states have 
statutes defining it, lies where a person has usurped an office, or 
franchise, or where once having held such office or franchise he 
has forfeited it by misuser or nonuser. Leigh v. State, 69 Ala., 
261. This use of the writ is in every respect a survival of the 
common law functions which it performed. 

In the month of July, 1908, the Supreme Court of Florida 
handed down an opinion in the suit of the State of Florida ex rel, 
W. H. Ellis, Attorney General, v. Gustav Gerbing, which is of 
very general interest, as involving the right of the public to take 
oysters in or on the shores of navigable waters below high water 
mark. Stated briefly it was a quo warranto proceeding in the 
Circuit Court by the Attorney General to ascertain by what war- 
rant or authority the defendant had marked and staked off cer- 
tain portions of the bed of a navigable river in a certain county 
in Florida, and claimed and usurped the exclusive right to the 
use, benefit and enjoyment of, natural or maternal oyster beds 
upon the designated land below high water mark and extending 
to the channel of said navigable river. 

We venture to say that the use of quo warranto to try such 
a right is a peculiar if not doubtful procedure in this particular 
case. And it is more remarkable, upon consideration, that the 
court failed to challenge its use in this specific instance, and did 
not even allude to the point throughout its opinion. 

We have learned that quo warranto lies to try the right to a 
franchise. In this case we believe it material to know the con- 
struction placed by courts upon the word "franchise." A very 
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clear idea of its meaning may be obtained from the words of 
Chief Justice Taney, in the case of Bank of Augusta v. Earle, 13 
Pet. (U. S.) 595, where he said : "For franchises are special privi- 
leges conferred by government upon individuals, and which do not 
belong to the citizens of the country, generally, of common right. 
It is essential to the character of a franchise that it should be a 
grant from the sovereign authority, and in this country no fran- 
chise can be held which is not derived from a law of the state." 
In T. & T. T. Road Co. v. Campbell, 44 Cal. 89, the court said: 
"It is a sovereign prerogative, and vests in an individual only by 
virtue of a legislative grant." So general is this conception of a 
franchise that it is needless to multiply citations. 

We arrive now at what is the decisive question and upon which 
the propriety of the use of a quo warranto rests. Was the right 
questioned by the Attorney General a "franchise" within the 
definition given it by the courts? We think not. There was a 
statute in the state to which it might be well to refer. In order 
to develop resources and encourage industries, limited privileges 
are granted to individuals to plant oysters in the public waters 
of the state. The statute provides that such rights shall 
not obstruct or interfere with the navigation of any of 
the navigable waters of the state, and also provides 
that all the existing natural or maternal beds in the 
waters of the state are exempt from the provisions of the act, 
and that such natural or maternal oyster beds shall remain for 
the free use of the citizens of this state. Gen. Stats, of Florida, 
646 to 651. The court has not lost sight of this statute for it 
refers to it by saying: "But this statute .... expressly 
provides that natural or maternal oyster beds in the waters of the 
state shall remain for the use of the citizens of the state." 

Here is a right open to all the citizens and not the subject of 
legislative grant. It is difficult to reconcile the attitude of the 
court toward the statute itself where the free use of the beds is 
expressly reserved to the citizens, and its failure to comment upon 
the method of proceeding — a procedure which tries the right to 
franchises. According to the construction placed upon the word 
"franchise," it is plain, that what is free to the people in general 
and not the subject of legislative grant, is not a franchise. If it 
were such, it would mean that no citizen had this right without 
grant, and the purpose of the statute reserving the free use to 
the people, would be defeated. 
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Even eliminating the statute, it is not easy to see that a fran- 
chise was involved. The defendant claimed the exclusive right to< 
lands held in trust for the people by the state, so the court found. 
These lands could not be entirely alienated, but the state could 
grant limited privileges to him without at the same time giving 
him a franchise. As fishing rights are in the public, unless re- 
stricted by statute, the grant of a privilege to the defendant would 
not have been clothed with the attributes of a franchise. Even if 
the grant to him were exclusive, it would not be a franchise, for 
the right could be exercised "without the express permission of 
the sovereign power" and a franchise in its true sense is lacking. 

It seems apparent then, that error was committed in permitting 
such an action for accomplishing the end desired. Other methods 
might have been employed and when that is true, the law says that 
quo warranto will not lie, for it is an extraordinary legal remedy, 
and where there is other plain and adequate remedy, that remedy 
must be used. Tarbox v. Sughrue, 36 Kan. 228. 

The facts of the case show that the defendant was exceeding 
any legal rights he may have had, and it follows that another 
remedy must be found. Inasmuch as the necessary franchise was- 
wanting, which would warrant the procedure adopted by the 
Attorney General, we believe the end could have been reached 
properly, by an action of trespass, a criminal information, or by 
an injunction from a court of equity. 



